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cairn, by whom he had iſſue hee ſons, and the memo: 
rialiſt an only daughter; he intermarried, 2dly, with Mrs Jean 
Binning, by whom he had no iſſue ; and ſhe having a good deal 
of money at her own diſpoſal, from the regard and affection 
ſhe bore to the memorialiſt, legated and bequeathed to her the 


pened more than ten years ago. 


Balbougie's ſons were all bred to buſineſs, and educated at con- 


ſiderable expence to their father. However, they. not having an- 


ſwered his expectations, but, on the contrary, having been very 
improvident, and contracted large debts, which obliged him to 
pay ſeveral conſiderable ſums for them during his own lifetime, it 


was in order to prevent his eſtate from being carried off by their 


debts at his death, that he, of this daty executed a tailzie, by = 8. 
1764. 
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which he diſponed his eſtate of Balbougie, &c. in Fife-ſhire, and 
a ſhop in Edinburgh; to the heirs-male to be procreated of his three 
| '+ ſons in their order; whom failing, to the memorialiſt his only 
0 W's daughter, and her heirs-male; whom failing, to the heirs female 
of his ſons and the memorialiſt in their order; and whom all fail- 


ing, to his own neareſt heirs and aſſignies whatever; and this deed 
is burthened with the memorialiſt's Hon to be afterwards men- 


tioned, £ 


Altho' Balbougie's ſons had not anſwered his ee the 
behaviour of his daughter, the memorialiſt, was to him moſt un · 
exceptionable. She had lived conſtantly with him, and attended 


him with that filial care which became a moſt dutiful and affec- 


tionate child. Senſible of this, and f̃epoſing the greateſt truſt and 
confidence in the memorialiſt, Balbougie, of equal date with his 
tailzie, executed another deed, whereby, for the good and ſtanding 
of his family, and for the favour and affection he bore to the me- 
morialiſt for her dutitul behaviour to him, and the great care ſhe 
took of him in his old age, he diſpones to her, for herlelf, 


and as truſtee for the heirs of tailzie in bis other deed, and to 


the truſtees therein named, or, in cate of their death or non- 
acceptance to a curator bonis to be named by the Lords of 
ſeſſion, his whole heritable and moveable debts and grounds 


thereof, conform to inventary, his houtchold furniture. itocki ng, 


&c. with the burden of his debts, and funeral expences in the firſt 


| place, and the burthen of the ſums provided to the memorialiſt by 


bond of proviſipn. or otherways, her mournings and maintenance, 
till che firſt term after his death, Sc. conform to an account there- 
of to be given 1n by her upon her hone:: word, and ſuitable mourn- 

ings to ſuch of his ſons as thould chen be in Scotland, and their 
wives, as the memorialiſt ſhould order, in the fecond place ; and 
with the burden of any aliment he thould give his ſons, or their 
wives. in the third place * My elde! ſon's aliment being always 
« paid fir after my diughter pays he: ſelf.” | 

55 the ſame date, Balbougie executed a bond of provifien in fa- 
yours of the memorialiſt, which is hereto annexed, whereby he 


bound 
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bound kimſetf; his heirs, and DW he to pay to the memorialiſt 
and her lawful iſſue; which failing, his heirs of tailzie abovemen- 
tioned, the ſum of L. 1200 ſterling money, and that year and day af- 
ter her marriage with L 200 ſterling of penalty, and annual rent 
after the ſaid term of payment, till payment of the ſame. 


In this bond. Balbongie likewiſe binds himſelf and his heirs to 


pay to the memorialiſt, fo long as ſhe remained unmarried, the 
ſum of L. 100 flerling, yearly annuity. And it contains a clauſe 
bearing, that, although the principal ſum was only payable if the 
married, : ſhe ſhould nevertheleſs have power to aſſign, legate, and 
bequeath, L. 200 ſterling, to any perſon the pleaſed, Aud it is like- 


wile declared, That, in the event of her marriage, Neither th: in- 


tereſi of the L. 1200, nor the principal ſum uſelf ſhould fall under the me- 
morialut's b:sband's, jus mariti ar be affet:d by his cred tors, But 


the intere't to be paid to herſelt during her life, and the principal to 
her bairns equally. 


And lallly, it is declared, That this band was granted. in full of 


the memorialiſt's legitim, portion natural, &c. and of all claims 


competent to her in virtue of her mother's marriage contract, or in 
virtue of the ſettlements made by Balbougie's ſecoad ſpouſe, by 
bond of proviſion or otherwiſe, except what the memorialiſt . 


ſucceed to as an heir of Balbougie's entail, 


The memorialiſt Aliſon Cunningham, in January 1770, inter- 
married with the other memorialiit Captain Viudie. And as, by the 
conception of the above bond, her proviſion of L. 1290 became 
payable a year and day after her marriage. So, in January laſt 


'when that term was come, the demanded payment thereof; how- 


ever, her tather's trui'ees thought they were nor in ſafety to pay, 
without the authority of a judge. And, oa this account, they pre- 
ſented a bill of ſuſpenſion which was patled by the Lord Elliock Or- 
dinary. But, as it was of conſequence to the parties to have the 
matter ſpeedily ended, a mutual application was made to have 
the reaſons of ſuſpention diſcuſſed on the bill. And your Lord 
ſhips having remitted to the Lord Elliock Ordinary, with power 


to hear paris and diſcuis rhe reaſons of ſuſpenſion ſummarily, 
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parties were accordingly hos before his Lordſhip, when he a |- 
Feb. 27. appointed mutual memorials; and, by an interlocutor of the 2d | 


777% inſtant, his Lordſhip was pleaſed to take the cauſe to report, and 
ordered the mutual memorials to be printed and put into your 
Lordſhips boxes. In obedience to which appointment, this me” © as 
morial is humbly offered on the part ot the ſaid Aliſon Cunning- ok 
hame and her huſband. | 


The reaſons of ſuſpenſion infiſted © on by Balbougic' s truſtees a- 
mount to this, T hat, by the bond of proviſion, the L. 1200 is 
made payable, not to the memorialiſt Aliſon Cunningham alone, . 
and failing of her to her children, but to her and her children 5 
jointly; and, as a ſubſequent clauſe in the bond declares, that 
neither the intereſt or principal ſum itſelf ſhall fall under her huſ- 
band's jus mariti, or be affectable by his creditors, but that the 
intereſt thereof ſhall be paid to herſelf during her life, by way of EN: 
aliment, upon her diſcharge, without her huſband's conſent, and | 

not affetable by his creditors, and the principal ſum to be paid 
to her bairns equally among them; that therefore, from the words 
of the bond, as well as the intentions of the granter, the memo- 
rialiſt was only entitled to the liferent of the ſum, or, in other 
words, to the intereſt thereof, during her life; but that the princi- | 
pal ſum could only be paid to her bairns equally en them — a | 
when they exiſted. | 

But the memorialiſts are adviſed, that the deed cannot admit of 
ſuch conſtruction ; for the proviſion is made payable at a day cer- 
tain, viz. one year and day after the memorialiſt Aliſon Cunning- Y 
ham's marriage, and that without diſtinction, whether there ſhall 
be any child then exiſting of the marriage or not. I he import c 1 
of ſuch clauſes is very well known and eſtabliſhed. Where a ſum | 
is taken payable to a perſon at a day certain, and his children na 
cituri, the natural import of ſuch obligation is to. veſt the fee in 
the perſon of the ſuppoſed parent; no more is veſted in the children 
than a mere /pes ſucceſſionis, which, after the parents death, they are | . 
entitled to take up in the character of heirs. 1 ; | 

As, in the preſent caſe, the proviſion is made payable to the memo | -\ 
rialiſt Aliſon Gunnnghem herſelf at a day certain, now bygone, by 

the 


rA 
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the arrival of that term. The money has become due, unclogg'd with 
any condition; and, as the fee cannot be in pendente, conſequently no 
part of it in children yet unborn, it muſt follow of conſequence, that 
the full fee is in Aliſon Cunningham herſelf, that ſhe is ſole creditor 


for the whole proviſion ; and as, by the expreſs conception of the 
bond, the money is made payable at a day certain, now paſt, ſhe 


muſt have a good and undoubted right to uplift and diſcharge the 
ſame, 


And, indeed, ee that Balbougie had a very great regard 


for the memorialiſt, his only daughter, who had been remarkably 
careful of him in his old age, in whom he had repoſed the 


moſt unlimited confidence by the truſt-deed above narrated, on 
which ſhe was debarred {from acting by her marriage allenarly, 


and to whom he ab ante ſtood debitor in L. 400 ſterling, upon 
which there would now be due above 10 years intereſt, and which 


claim is cut off by the conception of this bond of proviſion. It 
is im poſſible to ſuppole that Balbougie meant, or intended, that, in 
the event of the memorialiſt's marriage, ſhe ſhould be intitled to 
no more than the mere liferent of the L. 1200 ſterling ; and that, 
if ſhe had no children, the principal ſum ſhould not be exigible, 
but deſcend to the heirs of tailzie. If the deed was to admit of 
this conſtruction, it would hardly be worth the memorialiſt's ac- 
ceptance, notwithſtanding it was conſidered as a ſtrong mark of 
her father's affection and regard. For the money which he owed 
the memorialiſt, in conſequence of her ſtep-mother's ſettlement 
amounting now, with intereſt to upwards of L. 600 ſterling, 
would be of as great value to the memorialiſt, as an annuity of 


I. 60 yearly. 


As to the ſubſequent clauſe i in the bond, declaring, That, in 0 
of the memorialiſt's marriage, neither the intereſt of the L. 1200, 


nor the principal ſum itſelf, ſhould fall under her huſband's jus 
wariti, or be affectable by his creditors, but that the intereſt there- 


of ſhould be paid to her during her life upon her diſcharge, with» 
out her huſband's conſent, This is a clauſe both common and 


ordinary, .and which is by no means intended to limit, but ra- 


B | ther 


„ 
cher to enlarge he memorialiſt's Alifon Cunningbam's right and 


intereſt in the ſum, viz. That the right and adminiſtration of the 
money ſhould be in herſelf, independent of her huſband ; and that 
neither he, nor his creditors, thould be intitled to claim any inte- 
reſt in it. | 

Indeed, the above clauſe does, i in the memorialiſt's apprehenſion, 
clearly point out, that Balbougie underitood, that his daughter the 
memorialiſt, upon her marriage, had a right to the principal ſum 
it ſelf; and that, upon the elapſe of the term of payment the ſame 
was exigible by her: For, if no more had been meant or intended, 
than to give her a liferent of the money and that the principal 
ſum itſelf was only exigible by her children, there was no 
occaſion to have excluded her huſband's Jus mariti, quoad the prin- 
cipal fum, which, in the foreſaid view of the cale, did not belong 
to her: And therefore, when her father has taken care, by an ex- 
preſs clauſe to exclude, in an anxious manner, her huſhand's jus 
mariti quoad the principal ſum, it clearly points out, that he un- 
derſtood that the memorialiſt was creditor for the principal ſum, 
as well as the intereſt, that the jus exigendi was in her, and that 
ſhe might uplift it upon the elapſe of the term of payment. 
It was further ſaid tor the truſtees, that, by the bond of pro- 
viſion, the principal ſum, failing of the memorialilt's children, ſtood 
provided to Balbougie's heirs of tailzie ; and that, therefore, the 
truſtees had a good right in their behalf to oppole the payment of 


the principal ſum : But, as all fetters and limitations upon pro= 


perty are to be moſt ſtrictly interpreted, and not to be extended 
by implication, further than the maker of the ſettlement has 


thought proper to expreſs : Therefore, though the bond of provi- 
ſion contains a ſubſtitution in favours of the heirs of entail, fail- 


ing the memorialiſt and her iſſue ; yet, as it contains no prohibi- 
tion to alter that ſubſtitution, the memorialiſt Aliſon-Cunning- 
hame, as unlimited fiar of the money, is at liberty to alter that 


ſubſtitution; and, notwithſtanding of it, is titled to uplift and 
diſpoſe of the money at pleaſure, 


In reſpect whereof, &c. i | 
"RO, WQUEEN. 
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Follows COPY of the Bond of Proviſion referred to, 


n B* it known to all men by thir preſent letters, me JohN CUn- 


NINGHAM of Balbougie, writer to the ſignet, for the love, fa- 


vour, and affection I have and bear to Aliſon-Cunningham my 
only daughter, for her dutiful behaviour to me, and the great care 
ſhe takes of me in my old age, and, for certain onerous” cauſes 
and conſiderations moving me, I hereby bind and oblige 
me, and my heirs and executors whatſomever, ro content and 


— to the ſaid Aliſon Cunningbam and the children lawfully to 


be born; which failing, to my heirs of tailly, contained in a 
__ diſpoſition and tailly made by me of my lands and eſtate of Bal- 
bougy, and others therein mentioned, to be applied for buying land, 
and the rights thereof to be taken in favours of the ſaids heirs of 
tailly, in the ſame manner, and under the ſame conditions con- 


tained in the foreſaid diſpoſition and tailly, the fam of . 
hundred pounds Sterling money; and that year and day after her 


marriage, with two hundred pounds of penalty in caſe of failly, 


and annualrent of the ſaid principal ſum after the ſaid day of 
payment till payment of the ſame And further, I bind and 
oblige me and my forelaids, to content and pay to the ſaid Aliſon 
Cunningham, lo long as ſhe is unmarried, the ſum of one hun- 
dred pounds ſterling of yearly annuity, at two terms in the year, 
at Whitſunday and Martinmas, by equal portions, beginning the 
«firſt term's payment thereof at the firſt term of Whitſunday or 
Martinmas next, and immediately following my deceaſe ; and the 
next term's payment at the firſt of theſe terms thereafter, in full 


ot the firſt year's annuity, and ſo on yearly at the foreſaid two 


terms, till year and day after her marriage, with five pounds of 
expences for each term's faillie ; but declairing always, notwith- 
ſtanding the foreſaid principal ſum of twelve hundred pound is 
only payable to her it ſhe marries; yet, in caſe the ſhould not mar · 
ry, I hereby gre! her power to albgn, legat, and bequeath, the ſum 

| of 


of two hundred of the above principal ſum to any perſon or 


perſons ſhe pleaſes; which ſum ſhe ſhall diſpoſe of in caſe ſhe 
ſhall not marry ; I hereby oblige my heirs ro pay, at the firſt term 


of year and day after her death, and annualrent thereafter till pay- 


ment: And it is hereby declared, that in caſe the ſaid Aliſon Cun- 
ningham ſhall marry, that neither the intereſt of the twelve hun- 
dred pounds, or the principal ſum itſelf, ſhall fall under her huſ- 
band's jus mariti, or be affectable by his creditors ; but the intereſt 
thereof to be paid to her during her life by way of aliment upon 
her diſcharge, without her huſband's conſent, and ſo not to be af- 
fected by his creditors, and the principal ſum to be paid to her 


bairns equally among them. As alſo, it is hereby declared, that 


the foreſaid one hundred pound of annuity given to the ſaid A- 


liſon Cunningham while unmarried, is hereby given to her by 


way of aliment for her living and ſuſtinence, not to be affected by 
her creditors, if ſhe may have any, or aſſignable by her; but on- 
ly to be paid on her diſcharge. Which proviſions above ſpeci- 
fed are granted by me, and accepted by the ſaid Aliſon Cunning- 
Ham in full ſatisfaction to her of all legittim, portion natural, 
deads part, and of all or every claim or demand competent to vie 


by and through my deceaſe, or in virtue of the contract of mar- | 


ringe betwixt Janet Pitcairn my firſt ſpouſe and me, or in virtue 
of the ſettlements made by Jean Binning my ſecond ſpouſe's bond 
of proviſion, or otherwiſe, except what fhe may ſucceed to as one 
of my heirs of tailly, conform to any right of tailly JI have made, 
or may afterwards make. And further, I hereby give, grant, and 
diſpone to the ſaid Aliſon Cunningham, if ſhe ſhall be alive at my 
death, all gold, filver, copper, or any other ſort of coined money, 
bank notes ſhall be lying by me at my death, for her own ufe, 


to be diſpoſed of by her as ſhe pleaſes, and not to be imputed 


in part payment of any proviſions I have made for her by this 
bond of proviſion, or afterwards may make for her, providing 
what ſhall be lying by me ſhall not exceed the ſum of fifty 


pounds ſterling ; but, if there is more thereof, ſhe is to be account- 


able for the 88 thereof, and ſo to apply any ſuperplus for 
| e 
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defraying my funeral charges, her mournings, or ſuch other uſes 


as are moſt neceſſary, as ſhe is to have the foreſaid ſum free of the 


burden of her mournings or her maintenance till the term after 
my death. As alſo, the particular houſehold furniture, filver- 


plate, and the other things after mentioned, either in my houſe of 
Balbougie, or any other houſe I may have at my death, to wit, a 
new droget bed of a roſe colour conſiſting of ells, not yet 


made; one calico bed, conſiſting of four curtains, window hang- 
ings, and every thing elſe belonging to ſaid bed; three ſewed 
window-curtains.; two of the beſt feather beds, one bolſter to each, 


and. two pillows, and an under blanket to each, all at her choice, 


either in the houſe of Balbougie, or any other houſe I may have 
at my death; the mabogany ſtoops and bed-ſteed, in my bed- room, 
or any other place they may be at my death; eight pair of the 
beſt blankets ; three pair of the beſt of the ſervants blankets; one 
of the beſt of the ſexvants beds and bolſter ; two of the beſt of the 
white twilts, all in her option and choice; one dozen of damaſk 


napery with the Cunningham's arms thereon ; one damask table- 
cloth ; one dozen damask bes- ſervita; two breakfaſt table-cloaths, 


three dozen fine napery, with three table-cloaths; eight dozen courſer 
napery with eight table cloaths the ſame; two dozen towels ; twen- 
ty pair fine ſheets; fix pair coarſe ſheets; twelve bolſter-ſlips ; 
twelve pair pillowbers, of all which ſhe is to have her choice out of 
the whole; one china-bowl, and three china j jugs: The particu- 
lar furniture in the room called tho drawing-room: in the houſe of 
Balbougie, being the chimney-grate, tongs, pocker, and fender 
belonging thereto ; the chimney: glaſs, and the glaſs. betwixt the 
windows; the fire-fkreen,; all the china in ſaid room; the maho- 
gany tea table; the mahogany tea-cheſt, whether in that room or 
in any other room in ſaid houſe; the mahogany chairs being ten; 
two footſtools, the braſs coſſee pot, all the pictures, ware-work, 


and other things in ſaid room the ſaid Alifon Cunningham ſhall 


choice; the ſilver tea tongs, {ix of the beſt rea Glver ſpoons, two 
of the beſt carpets for the flour the ſhall choice; the ſecond ſize 


cot the mabcgany eating tables in the dining-room ; the fix old 
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ſupping ſulver ſpoons ; "gtiye more table or ſupping filver ſpoons”; 
twelve ſilver forks ; ; twelve knives with ſilver heads, and the caſe 
they are in; and a dividing filver-ſpoon ; ; two of the beſt filver 


ſalts ; two china-plates.; two china aſhets; two dozen flat china- 


plates; ten old china ſoup- plates, to be at her choice; and any 
ſtone- plates and trunchers, or other diſhes thereof, that be in my 
houſe of Balbougie, or any other houſe I may have; two pair of 
copper candleſticks; the jack, and any pans, pots, or kitchen- fur- 
niture ſhe may incline to take out of my houſe of Balbougie, or 
any other houſe I may have at my death. As alſo, all books ſhe 
may have in her cuſtody at my death. All which foreſaid ſubjects 
1 hereby dif] pone to the ſaid Aliſon Cunningham free of all debts, 


or any burden whatſomever, ſurrogating and ſubſtituting her in 


my full right and place of the premiſſes, with power to her to in- 


tromit with the gold, filver, bank- notes, and other ſubjects above 
diſponed at my death; and take away the houſehold furniture, 
ſilver- plate, and other foreſaid ſubjects, out of any houſe they 
may be in at my death, when ſhe plerſes; and, if need be, is to 
call, charge, and purſue therefore, receipts and other writs neceſ- 
ſary on receiving the ſaid ſubjects, to grant and to uſe and diſ- 


poſe thereon at her pleaſure, And further, in regard of Ne” 


unhappy fituation my ſons were in, I was adviſed to ſettle my 


| heritable and moveable eſtate I have or may have at my death upon 


their heirs, and accordingly I have made a ſettlement in favours 
of the heirs-male lawfully to be procreate of John Cunningham 
my eldeſt ſon, his body, and the other heirs therein mentioned ; 
and I am adviſed to ſettle a moderate aliment on the ſaid John 
Cunningham, as he has no way to maintain himſelf. Therefore, 
I do hereby bind and oblige me and my heirs and executors 
whatſomever, to content and pay to the ſaid John Cunningham the 


ſam of ninety pounds Sterling yearly during all the days of his life 


time, in name of aliment only, at two terms in the year, Whitſun- 


day and Martinmas, by equal portions, beginning the firſt term's 
payment of the ſaid {nent at the firſt term of Whitſunday or 
_  Martinmas 
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Martinmas following my deceaſe, and the next term's payment 


thereof at the next of theſe terms thereafter, in full of the firſt 
year's aliment, and ſo forth yearly at the firſt two terms during 
the ſaid John Cunningham's lifetime, with five pounds money 
foreſaid of expences for each term's faillie. But declaring the 
foreſaid aliments ſhall be no ways ſubject or liable to be attached 


by the ſaid John Cunningham's creditors, nor affected with their 


debts by arreſtment or any other diligence, nor ſhall it be lawtul 
for him or in his power to aſlign or convey the ſame to any per- 
ſon or perſons for any cauſe or occaſion whatſomever, but the 
ſame ſhall only be payable to himſelf for his aliment and ſupport, 


and upon his ſole diſcharge therefor ; and, in caſe the ſaid John 


Cunningham ſhould marry a gentlewoman of equal quality with 
himſelf, and of ane good character, and ſhall die before her, I 
hereby oblige my heirs to pay her fifty pounds Sterling yearly af- 
ter his death, during her being a widow, only at two term's in 
the year Whitſunday and Martinmas, by equal portions, begin- 
ning the firſt term's payment at the firſt term of Whitſunday or 
Martinmas after his deceaſe, and ſo forth termly thereafter du- 


ring her widowity only, with the burden of alimenting her 


younger children, and educating them till they be twenty-one 
years of age; and, if ſhe marries again, the ſaid fifty pounds to 
be paid yearly for educating the ſaid young er children till they 
be twenty-one years of age, to their tutors and curators, or one 


to be named by the Lords of Seſſion, reſerving always power to 


me, at any time of my life, in health, or on death-bed, to alter or 
revoke thir preſeats, in whole or in part, or deſtroy the ſame 
without conſent of my ſaid ſon or daughter had thereto; and do 
hereby declare, that, notwithſtanding thir preſents ſhall be lying 


by me, or in the cuſtody of any other perſon at my death, yet 


the ſame ſhall have the ſtrength of a delivered evident, with the 
not delivery hereof I hereby diſpenſe, and I revoke all tormer 
bonds of proviſion or aliment, if this be extant, and fixty days paſt 
after ſigning hereof, in favours of my fon or daughter; conſenting 


to 


tute 


1 d 
— * 
— 2 


a ) 


to FRY e add VV and Sefton, or 
other competent, then to remain for conſer vation; and conſtis, 

- Comin! In, witnefs: whereof, 
I have written, had ſubſcribed thir preſents on ſtamped paper, cons: 
ſiſting of this and the other three pages hereof, at Balbougie the 
 viath day of February one thouſand ſeven hundred and fixty;four 
years, before theſe witneſſes, John Balmain my gardner, and John 
Wilſon my ſervant, both to body and marginal notes, what words 
are raſed are done by me. (Signed) John Cunningham. — 


my PFOCuratory. 


John Balmain witagks Ihn a witneſs, 
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